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BEFORE THE FLORI~A ?UBLIC SE?VICE C0~M!SSIO~

In re: Complaint o~ WcrlcC:~

T-2chnolcgies, I:-,c. ;::':;c':':-:5:
::' e 1. 1 ~ 0 U t h Tel e c c :-:-~11 1..: :--:. i c ~ ~ .:.. :: :-. ~ ,
:~c. for breach cf :er~s =~

::cridc ?artial ~nterconnec:::~

A~reement under Sec:ior.s 25:
c;ld ;: 52 of the
Telecommunications Act of 1?~6,

and request for relief.

In re: Complaint of Telepor:
Communications Gro~p Inc./T:~

South Florida against BellSc~:h

Telecommunications, Inc. fc=
breach of terms of
interconnection agreement under
Section 252 of the
Telecommunications Act of 1996,
and request for relief.

In re: Complaint of Intermedia
Communications, Inc. against
BellSoutp Telecommunications,
Inc. for breach of terms of
Florida Partial Interconnection
Agreement under Sections 251
and 252 of the
Telecommunications Act of 1996
and request for relief.

In re: Complaint by MCI Metro
Access Transmission Services,
Inc. against BellSouth
Telecommunications, Inc. for
breach of approved
interconnection agreement by
failure to pay compensation fer
certain local traffic.

DOCKS! NO. S30184-TP

DOCKET NO. 980495-TP

DOCKET NO. 980499-TP
ORDER NO. PSC-99-0758-FOF-TP
ISSUED: April 20, 1999
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The follO\,,'ing CC:7'.rniss':c:-.-s::s ::arr.:c':'::a:ec l!-: :~:e c:..spcsi :icn cf
thi.s matte:-:

JOE GA~.:IA, Cha~r~an

J. ::::RRY D:::.~SCN

SliS.:::.N F. CLAE\!<
JUL:.:::. ~. ,-TO:-J~JSC:\

E. LEO!J Jl'.COBS, J;:\.

ORDER DENYING MOTION FOR STAY PENDING APPEAL

.- BY THE COMMISSION:

BACKGROUND

On October 15, 1998, BellSouth Telecommunications, Inc.
(BeIISouth) filed a Notice of Appeal of Commission Order No. PSC­
98-1216-FOF-TP, issued September 15, 1998, in the complaint dockets
referenced above. BellSouth has appealed the Commission's decision
to the United States District Court for the Northern District of
Florida, pursuant to 47 U.S.C. section 252(e} (6). In Order No.
PSC-98-1216-FOF-TP, the Commission determined that BellSouth was
required by the terms of its interconnection agreements to pay
reciprocal compensation to WorldCom Technologies, Inc. (WorldCom),
Teleport Communications Group, Inc. '(TCG) , Intermedia
Communications, Inc. (Intermedia), and MCImetro Access Transmission
Services, Inc. (MClm) for the transport and termination of calls to
Internet Service Providers (ISPs). At the time BellSouth filed its
Notice of Appeal with the Commission, it also filed a Motion for
Stay Pending Appeal of Order No. PSC-98-1216-FOF-TP. WorldCom,
TCG, Intermedia and MClm filed a Joint Response in Opposition to
the ~otion for stay on Octobe= 28, 1998. No party filed a request
for oral argument.

We addressed BellSouth's ~otion at our March 30, 1999, Agenda
Conference. We determined the: BellSout~ had :ailed to demonstrate
thor. a stay pending appeal is warranted. ':;ur reasons for that
determination are set for~h te~ow.
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3e~lSoc~h conte~ds tha~ i~ is entitled to an a~~omatic stay
;:::-:.'::::ng judicial rev:'e\\: purs'..1a!"Jt to Rule 25-22.061 (1) (a), Flerida
.::.c:;,i:-;istrative Code, because the Conunission's order- en appeal
"ir.-,"21ves a refund of moneys i:O customers." In the alternative,
BellSouth contends that we should grant its motion pursuant to Rule
25-22.061 (2), Florida Administrative Code, because i:. has raised
ser ious questions, acknovJledged in our Order, about the
jurisdictional nature of ISP ~raffic. BellSouth also contends that
it ~ill be irreparably harmed if we require it to pay the
complainants charges for transport and termination of traffic to
ISPs, because millions of dollars are at stake. BellSouth suggests
that it may not be able to recoup some of the payments to the
complainants if it ultimately prevails on appeal. BellSouth argues
that the delay in implementation of the Commission's order will not
be contrary to the~public interest or cause substantial harm to the
complainants, because BellSouth has already placed monies due to
WorldCom under the Order in escrow, and will be able to return the
amounts owed to the other complainants as well, when the appeal is
final. Finally, BellSouth contends that it will not be necessary
to require BellSouth to post a bond or issue some other corporate
undertaking as a condition of the stay, as Rules 25-22.061(1) (a)
and 25-22.061(2), Florida Administrative Code, permit.

The Complainants urge us to deny the motion for stay for three
reasons. First, they claim that we do not have authority to grant
a stay pending review of a case in the Federal District Court.
Second, they argue that if we determine that we do have the
authority to grant a stay, BellSouth is clearly not entitled to one
under Rule 25-22.061(1) (a), Florida Administrative Code, because
the refund in question here is not due to "customers", as the rule
contemplates. Third, they contend .that BellSouth is not entitled
to a stay pursuant to the discretionary stay available under Rule
25-22.061(2), Florida Administrative Code. They argue that
BellSouth is not likely to prevail on appeal, and will not suffer
ir-re?arable harm if the stay is not granted. They contend that
f~ri:her delay will harm the development of competition and the
pt.:.blic interest.

Authority to Grant a Stay Pending ADpeal

The Telecommunications As~ of 1996, at 47 U.S.C. § 252{e) (6),
z=;rovides that determinations of S1:ate commissions made under the
provisions of section 252 ar: reviewable in an appropriate Federal

._-_ .._--------
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::)::'s::::ct. Ccu.::-:. 2e:':'Scut,1 :-:'::5 appealed tfle COr:lilissicn's order to
:he ~is:rict Cou::: o~ the Nor:~ern Dist.ric~ of Florida. Relying on
a r~:::en: decision by the It~ Circuit that the District Court for
:he ~orthern District of Illi~ois should not have granted a stay of
-che :i:llinois Cor..merce Corr.mission's IS? r-eciprocal compensation
order", the complainants arg:.:e, some\.Jhat obliquely, that because
BellSouth must seek an injunc:ion in the District Court, rather
tha~ a stay, to delay the effectiveness of Lhis Com~ission's order
there, we somehow lose authority to grant a stay of the order. We
do r:ot agree. The Commission's rules provide for a sta,Y of i t.s
decisions under certain circ:.:~stances, and both Florida appellate
rules and Federal appellate rules provide that a parLy may seek a
stay from the lower tribunal of an order on appeal, whether the
lower tribunal is an administrative agency or a lower court. See
Section 120.68(3), Florida Statutes, Rule 9.010, Florida Rules of
Appellate Procedure, and Rule 18, Federal Rules of Appellate
Procedure. While we do not believe that we should grant a stay of
Order No. PSC-98-1216-FOF-TP, we do believe that we have the
authority to do so.

Rules 25-22.061(1) (a) and 25-22.061(2), Florida Administrative Code

Rule 25-22.061(1) (a), Florida Administrative Code, provides:

When the order being appealed involves
the refund of moneys to customers or a
decrease in rates charged to customers, the
Commission shall, upon motion filed by the
utility or company affected, grant a stay
pending judicial proceedings. The stay shall
be conditioned upon the posting of good and
sufficient bond, or the posting of a corporate
undertaking, and such other conditions as the
Commission finds appropriate.

BellSouth relies upon this rule as a~thority for an automatic stay
of our decision interpreting the local traffic transport and

-Illinois Bell Telephone Comoany v. WorldCom Technologies,
::nc., 157 F. 3d 500 (7:h Cir. :998).

.- -_. ----_..._-------
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~e~m~~a:~2n prcvis~c~s ~- :~:er=c~~ection ag~eements ~ith the
::c;IT:~2.:::'r:a:;Ls. ::-:':5 ~~lE ':::",s r;cC. :q:·pl:;.: I.O this case, oec2use,
ccr.:r2ry· :0 3ellSouth' s asscr:ic:~, ::-:e co;:.plainants, co:-:-:petitive
t e leccJ:'.:;\uni ca t: ior.s carriers, :: re J~C: " customers" for purposes of
this rule. The rule is des:'~~ed :0 a~p~y to rate cases or other
proceedings involving rates 2~d charges to end user ratepayers or
consu~ers, not to contr=c: disp~tes between interco~necting

I.elecommunications providers. r~rther!"r.ore, this case does not
invoh;e a "refund" or a "ce::rease" '::: rates. It involves payment
of mcr:ey pursuant to contrac::ual obligations.

Rule 25-22.061(2), Florida A~~inistrative Code, is applicable
to this case. That rule provides:

Except as provided in subsection (1), a
party seeking to stay a final or nonfinal
order of the Commission pending judicial
review shall file a motion with the
Commission, which shall have authority to
grant, modify, or deny such relief. A stay
pending review may be conditioned upon the
posting of a good and sufficient bond or
corporate undertaking, other conditions, or
both. In determining whether to grant a stay,
the Commission may, among other things,
consider:

(a) Whether the petitioner is
likely to prevail upon appeal;
(b) Whether the petitioner has
demonstrated that he is likely to
suffer irreparable harm if the stay
is not granted; and
(c) Whether the delay will cause
substantial harm or be contrary to
the public interest. ,

In its motion, BellScu~~ claims that it has raised issues of
great importance regarding :he appropriate treatment of ISP
traffic. BellSouth's funda~enLal point is that if ISP traffic is
jurisdictionally interstate, :~en the transport and termination of
that traffic is ~ot subj~c~ to the local traffic reciprocal
compensation provisions of :~S inI.erconnection agreements with the
:::cmplainants.

-..



EXHIBIT E
PAGE 6 OF 9

ORDER NO. PSC-99-075S-FO~-TF

DOCKETS NOS. 971478--':-P, 980l:';-TP, 980';95-T2, SS0499-TP
PAGS 6

.::'.t t;;e time c:-.:::-=~- ::0. =::::-S::-::::'c-FOF-T? \·:as issued, and at
:hE :ime :his rr:c::~:-. :c~ 5:a~' and ~es;:;cr:se were filed, the FCC had
:-:c ~ cee iced ;,;he:he ~ i.::. 'oJe...:':":: ccns ice ~ IS P t raf f ic inte rs ta te
t r::: f f i c, or ·,oJhe~:-,er such t r.=:f i c ....'0:..11d be subj ect to reciprocal
eOffipensation uncer t~e lccal :~:erco~r;ection provisions of the Act.
We addressed the uncertainty regarding the FCC's characterization
of ::S? traffic in cetail i:: Oilr Order, and i,.'e decided that the
issue was not critical to c~r decisio~. Basing our decision on
traditional principles of cc~:ract cc~struction, we decided that
the language of the interconr:ection agreements, the intent of the
par~ies, and Federal .=nd Sta:e law at ~~e time the agreements were
executed showed that ISP traffic was local traffic for purposes of
reciprocal compensation under the agreements. We said:

Regardless of what the FCC ultimately
decides, it has not decided anything yet, and
we are· concerned here with an existing
interconnection agreement, executed by the
parties in 1996. Our finding that ISP traffic
should be treated as local for purposes of the
sUbject interconnection agreement is
consistent with the FCC's treatment of ISP
traffic at the time the agreement was
executed, all pending jurisdictional issues
aside.

Order No. PSC-98-1216-FOF-TP, page 9.

On February 26, 1999, the FCC issued Order 99-38, Declaratory
Ruling in CC Docket No. 96-98 and Notice of Proposed Rulemaking in
CC Docket No. 98-68. In that Order, the FCC declared that it
considered ISP traffic to be jurisdictionally interstate. It did
not decide, however, whether ISP traffic should be treated as
interstate traffic for purposes of local interconnection
agreements. It issued a NPRM inviting comments on that issue. It
also declared that it considered, this determination to be
prospective only, and specifically stated that its decision should
not affect existino im:ercor:nection· aoreements or decisions by
state commissions a~c Federal courts. The FCC stated:

[I] n the a:::sence c: any contrary Commission
rule, parr. :'es entering into interccnnection
agreements ~ay reascr:ably have agreed, fer the
puyposes -- deter~ining wh:tter YEciprocal
cc~pensati:~ shou':":: apply tv :S?-beund
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trafL.:, ~~at suc~ :raffic shou~d be
in the se:::e manne:- as lecal t:-affic. '·.'hen
construing the ~arties' agreements to
determine ~hether t~e parties so agreed, state
corrmissions have t~e opportunity to consider
all the relevan: facts, i~cluding the
negotiation of the agreements in the context
of this Comrnissior:' 5 longstar;ding policy of
treating this tre=fic as local, and the
conduct of the parties pursuant to those
agreements.

While to date the Commission has not
adopted a specific rule governing this matter,
we note that our policy of treating ISP-bound
traffic as local for purposes of interstate
access charges would, if applied in the
separate context of reciprocal compensation,
suggest that such compensation is due for that
traffic.

Order 99-38 at pages 15-17.

As mentioned above, BellSouth based its argument that it is
likely to prevail on appeal on the fact that the FCC would
determine that ISP traffic was jurisdictionally interstate. While
the FCC has now done that, its firm assertion that the
determination is prospective and should not affect existing
interconnection agreements convinces us that BellSouth is not
likely to prevail on appeal.

Wi th regard to BellSouth' s assertion that it will suffer
irreparable harm if it must comply with the order at this time, and
its concomitant assertion that there will be no harm to the public
interest if the stay is granted, we adopt the reasoning of the 7th
Circuit Court of Appeals when it deni~d Ameritech's motion for stay
in Illinois Bell: .

In this case the cost of false negatives
("irreparable injury,H to use the traditional
term) are negligible. Ameri tech can easily
recover the money if it prevails on appeal.
All of the other carriers are solvent, and
Ameritech'can recou~ by setoff in the ongoing
reciprocal-compensation program. . . . Even if

-..
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.~eritech ?ays ~~e market ccst C~ capital
during the period of delay, so ~ha: the other
carriers are indifferent between money now a~d

money later, delay impedes t~e ability of the
Illinois Commerce Cormnission to implement a
policy of reciprocal compensation. Delay
effectively ;noves regulatory power from the
state commission to the federal court (or ~o

Ameritech, which can determine when orders
take effect). Alt~ough such transfers may be
of little moment cne case at a time they are
disruptive when repeated over many cases - and
the struggle in the communications business
between the Baby Bells and their rivals is a
repeat-play game in markets, agencies, and
courts alike .

Illinois Bell Telephone Company v. WorldCom Technologies, 157 F.3d
500, 503.

The harm to the development of competition from further delay
is the discernible harm in this case. Harm to the development of
competition is harm to the public interest.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that, for the
reasons set forth above, BellSouth Telecommunications, Inc.'s
Motion for Stay Pending Appeal is denied. It is further

ORDERED that these dockets shall be closed.

By ORDER of the Florida Public Service Commission this 20th
day of April, 1999.

BLANCA,S. BAY6, Director
Division of Records and Reporting

By: /s/ Kay Flynn
Kay Flynn, Chief
Bureau of Records

This is a facsi:nile copy. A signed
copy of the order may be obtained by
calling 1-850-413-6770.
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~OTICE OF FCRTHER P;:CEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Corrmission is required by Section
2.20.569 (1) , :lorida Statu-::es, to notify parties of any
ad~inis~rative hearir.g or judicial review of Commission orders that
is available ~~der Sections 120.57 o~ 120.68, Florida Statutes, as
well as the procedu~es and -::ime limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or jUdicial review will be granted or result in the relief
sought.

Mediation may be available on a
mediation is conducted, it does not
interested person's right to a hearing.

case-by-case basis. If
affect a substantially

Any party adversely affected by this order, which is
preliminary, procedural or intermediate in nature, may request: (1)
reconsideration within 10 days pursuant to Rule 25-22.0376, Florida
Administrative Code, if issued by a Prehearing Officer; (2)
reconsideration within 15 days pursuant to Rule 25-22.060, Florida
Administrative Code, if issued by the Commission; or (3) judicial
review by the Florida Supreme Court, in the case of an electric,
gas or telephone utility, or the First District Court of Appeal, in
the case of a water or wastewater utility. A motion for
reconsideration shall be filed with the Director , Division of
Records and Reporting, in the form prescribed by Rule 25-22.060,
Florida Administrative Code. Judicial review of a preliminary,
procedural or intermediate ruling or order is ~vailable if review
of the final action will not provide an adequate remedy. Such
review may be requested from the appropriate court., as 'described
above, pursuant to Rule 9.100, Florida Rules 'of Appellate
Procedure. '

-Co
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TELEPHONE '850' 385·EOC7

rACS'M'lE '850' 385·6008

INTERNET' w'ggv,II~'nellallyco",

Ms. Nancy Sims, Director ofRegulatory
BellSouth Telecommunications, Inc.
150 South Monroe Street
Room 400
Tallahassee, FL 32301

Re: Demand for Payment of Reciprocal Compensation

Dear Ms. Sims:

Further to my letter ofJanuary 8, 1999, demand is hereby renewed
that BellSouth Telecommunications, Inc. pay to Intennedia Communications Inc., thirty four
million, five hundred sixty three thousand, seven hundred and eighty dollars and forty nine cents
($34,563,780.49), which represents the reciprocal compensation payments now due and owing to
Intermedia in Florida as ofMarch 30, 1999,1 under the interconnection agreement between
BellSouth and Intennedia dated July I, 1996, as amended. Reciprocal compensation amounts
accruing after March 3D, 1999, will be submitted to you for payment in a separate demand letter.

Intennedia's right under its interconnection agreement to receive
compensation from BellSouth for the transport and termination oflocal calls, including those
calls destined to Internet Service Providers, was confirmed by the Florida Public Service
Commission in its Final Order Resolving Complaints, Order No. PSC-98-1216-FOF-TP,
Consolidated Docket Nos. 971478-TP, 980184-TP, 980495-TP and 980499-TP (issued
September 15, 1998). That Order states, in relevant part:

ORDERED by the Florida Public Service
Commission that under the teons ofthe parties'
Interconnection Agreement, BeIlSouth
Telecommunications, Inc. is required to pay
WorldCom Technologies, Inc., Teleport
Communications Group Inc.rrCG South Florida,
Intermedia Communications Inc., and MCI Metro

I Net, including payments received in April 1999.
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Access Transmission Services, Inc., reciprocal
compensation for the transport and termination of
telephone exchange service that is terminated with
end users that are Internet Service Providers or
Enhanced Service Providers. BellSouth
Telecommunications, Inc. must compensate the
complainants according to the interconnection
agreements, including interest, for the entire period
the balance owed is outstanding. (Order at 22.)

On April 20, 1999, the Commission issued Order No. PSC-99-0758-FOF-TP. In that Order, the
Commission denied BellSouth's motion for stay of Order No. PSC-98-1216-FOF-TP pending
appeal.

Please forward the aforementioned amount, on or before May 17, 1999, to
Intennedia Communications Inc., P.O. Box 915238. Orlando, Florida 32891-5238. You may
direct any inquiries conceining this demand lett~r ~o the undersigned counsel. Intermedia
reserves the right to pursue other legal options in the event BellSouth fails to timely comply with
this demand letter.

Sincerely,

INTERMEDlA COMMUNICATIONS INc.

By:
Patrick Knight Wiggins
Its Attomey

cc: Walter D'Haeseleer
Catherine Bedell. Esq.
Heather Burnett Gold, Esq.
Julia Strow
Steve Brown
Lans Chase
Scott Sapperstein

-..



Marv K. Kever
0f',,~ralAl/orney

Patrick Wiggins. Esq.
Intermedia Communications, Inc.
2145 Delta Boulevard
Suite 200
Tallahassee, Florida 32303
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BcllSoUlh Tclccomrnun,.
~~r.;"ll O(!p.. nn-:.:·· ::;",:.,

'.' . -.::;. ,... 'r. _: : ::. .' -: ,. ~

tvlay j 1. 1999

Re: Demand for Payment of Reciprocal Compensation

Dear Mr. Wiggins:

I am responding to your letter dated May 4,1999, to Nancy Sims. Director
of Regulatory, demanding payment of reciprocal compensation for traffic
terminated to internet service providers: Your letter refers to the interconnection
agreement between Bel/South Telecommunications. Inc., and Intermedia. as well
as the Florida Public Service Commission Order No. PSC-98-1216-FOF-TP
issued September 15. 1998, and Order No. PSC-98-1216-FOF-TP issued
April 20, 1999.

As you know. BellSouth has appealed the Order issued September 15.
1998, and has filed with the United States District Court for the Northern District
of Florida a motion to stay that Order. Until this matter is fully resolved.
Bel/South wil/ continue the status quo with respect to Intermedia.

Sincerely,

rYlCM4{(.~,-
Mary'1<. K~er \

cc: Nancy White
Nancy Sims
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':'CLC~-CNC 'S!:-O' ~e5 E-OC-:-

r.c.CS ILC le~ol ~e5-6oce

I ..... 'T C ~ (~ \\ ',;J<;\'III"~ nc:':tcll\' cC'~

DATE:

TO:

FROM:

Julia Strow

Charles Pellegrini

813 8297723

This telecopy consists of--2- page(s) including this cover page. Please deliver as soon
as possible. If you have any questions, please call (850) 385 6007.

***********
BeIlSouth reciprocal compensation spreadsheets.

This message contains infoImation that is confidential, may be
protected by the attorney/client or other applicable privileges, and
may constitute non-public information. It is intended to be conveyed
only to the designated recipient (s). If you are not an intended
recipient of this message, please notify the sender at 850 385 6007.
Unauthorized use, dissemination, distribution, or reproduction of this
message is strictly prohibited and ~y be unlawful.
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NANCY B. WHITE

Genel21 Coun~el-Flol.da

5l.'I:S:::.:~ h TeJec""..,mun,cc~lo:-,s. ,-:
~:':' So~~h r.'.c~'"e SHeel
:;c:-"":1 ":0;:'

!..: .. : ~-..:. i :-::- E

VIA FEDERAL EXPRESS

July 2, 1999

Patrick K. Wiggins, Esq.
Wiggins & Villacorta
2145 Delta Boulevard
Suite 200
Tallahassee, FL 32303

Re: BellSouti1"Telecommunications; inc. v. WorldCom Technologies,
Inc:, et al:, USCA No. 4:98cv352-RH

... =~-':'.;'.:•. "4 _ __ ':" ;.~:-:•• "

Dear Mr~ Wiggins::-· - .

- --- . - .._., - On··June. t; 1999; the United States District Court for the Northern District
of Florida denied BellSouth's request for a stay in the above captioned matters.
Therefore, pursuant to Order No. PSC-98-1216-FOF-TP, issued by the Florida
Public Service Commission on September 15, 1998, BellSouth is enclosing its
check for $12,723,883.38 for April, 1999 and all prior periods. A spreadsheet
detailing BellSouth~s calculation of this amount is also attached for your
convenience. BellSouth will continue calculating and begin remitting monies
owed to you on a monthly basis beginning with the June, 1999 bills.

It remains Bel/South's position that such ~alls to Internet Service Providers
are interstate in nature and not subject to reciprocal compensation. Be advised
that any payments made by BellSouth due to the denial of its request for stay
does not constitute a waiver of Be/lSc:':ih's position or a waiver of Bel/South's
rights currently on appeal. V'Ihen a final, non-appealable order IS renderelJ
<tpholding 8ellSouth's position. BellSouth will seek refund of any monies pain
plus interest. In me urlriKery event that Bel/South's position IS not Up;leld by a
ilnal P-OO-appealable order, Bel/South wil/ bill your company for aI/ monies due
Bel/South for this interstate traffic.

----------
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If your client desires to disCL:sS ;he specIfics of lhe calculation. please
contact Jerry Hendrix at (40~) 927-7:03

Sincerely.

St~M\;~C
Nancy 10 V\'hite

Enclcsures

cc: David Smith, Esq.
Raoul Cantero, Esq.

-Co

.__._-----,.------------
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2-05968387/8

YQB
..HANDLING INSTRUCTIONS

Ma i 1 i ng
SPeCIAL

Overnight / Alterncle
*

GROSS
·;.~:~.EE~.:;:

01 SC:nJNT
:. :'0

NET

~2. ;23. S63.:;8

INVOICE/DESCRIPTION/FOR QUESTIONS CALL
r,L
LLG~LNGE.L:~~L~~E £ (:CS) :~~·C~37

PAID TO INTERMEOIA COMMUNICATIONS INC

ON JUL 01 199!l

.'

. \

-- ....:;:. "'""':'.- ---- -:S-=:-~=:-:-~:~j.t~~~~~~~~·:·. _
~ ... "!' -.

----_.- _.- ..... . '--' ._._--_.- ...._-- - ."_.__._------

r To Detach Check, Fokf and Tear Along Perforation J.
,: 1#1;P.'ij:C']:i,: Ib-i .1eliji1&13l••;-t ~,I i J"'iJI.JI.I;I=.1$91,: , "l'·';1 .1;I,P,' -Sq"'3;J&,.,;1:«')¢' ,: I#I=f.!ij:
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,\rIGGINS $: ·VILLACORTA. P..A.
ATTORNEYS AT LAW

POST OF'F"CE DRAWER 1657

TALLAHASSEE. F'LORIDA 32302

July 13. 1999

2145 DELTA BOULeVARD. SUITE 200

TALLAHASSEE. FLORIDA 32303

TCLCP"'ONC '850- 385·6007

F'ACsIM'LC '850' 38s.60C8

INTCRNCT· wIQgv,lI@nellall\,ccm

\·ls. Nancv B. \\·llite
General Counsel - Florida
BeliSouth Telecommunications. Inc.
150 South Monroe Street
Room 400
Tallahassee. FL 32301

Dear Ms. White:

This letter is sent in response to your letter dated July 2, 1999 to me, which accompanied
BeIlSouth's check in the amount of512,723,883.38, payable to Intermedia Communications, Inc.
("the check"). By this letter we inform you that the amount of the check is not adequate to
compensate Intermedia for ..the reciprocal compensation traffic that Intermedia has terminated for
BellSouth through April 1999 and all prior periods.

After revieWing the spreadsheets that were submitted with the check, Intenned.ia is unable to
discern how BellSouth computed the amounts due Intermedia. The total amount of the check,
however, is well below the total amount of compensation BellSouth owes to Intermed.ia. In the
near future, Intermedia will provide BellSouth with a detailed accounting of the amounts due.

Please be advised that Intermedia expressly reserves its right to take additional action against
BeIlSouth for full payment ofIntermedia's claim. The check should in no way be considered by
BellSouth to be an accord and satisfaction of any dispute over the amount of reciprocal
compensation due to Intermedia from BellSouth. As BelISouth acknowledged in your letter of
July 2, 1999, the dispute between BellSouth and Intermedia over reciprocal compensation
payments is ongoing, and may not be resolved for some time.

Moreover, if BellSouth continues to compute reciprocal compensation payments due to
Intermedia for services provided in May 1999, and going forward, ushtg the same formula that is
reflected in the July 2 letter, please be advised that those payments will also fall far short of the
amounts that BelISouth is obligated to pay Intennedia under the Interconnection Agreement
executed between the two companies. As noted above, in the near future, we will provide you
with additional information that demonstrate how to compute the correct amount of
compensation due Intermedia, both retroactively, and going forward.
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Nancy B. White
General Counsel- Florida
BcllSouLh Telecommunications, Inc.
160 South Monroe Street
Room 400
'1:~llahassee, FL 32301... ..

~ ~..

Dear Ms, White:

July 26, 1999

EXHIBIT J
PAGE 1 or 6

BY FEDERAL EXPRESS

I am sending this letter on behalfof lntenncdia Communications Inc. This letter follows the
.etter from Patrick Wiggins to you dated July 13, 1999 ("July 13 lettei'). In the July 13 letter,
Intermcdia informed you that it was cashing the check in the amount of$12,723,883J8 that BeIISouth
tendered to Intermedia in response to the Florida Public Servicc Commission's Order No. PSC-98-1216­
FIF-TP, but made clear that the amount ofthat check falls far short ofthe amount that BellSouth owes to
Intennedia for the transport and termination in Florida oftraffic subject to reciprocal compensation.
lntenncdia made clear in its July 13 letter that it expressly reserved its right to cballenge the adequacy of
Be~ISouth'spayment, and to seck additional payments. In that letter. Intamedia also noted that it would
provide a further explanation ofIntermedia's position, and would detail how the amounts due to
lntennedta for reciprocal compensation must be computed. This letter and its attachments provide that
additional infonnation.

A balance of524,841,025.32 remains in the ~ountowed to
lntc:rmcdia through April 30, 1999

Reciprocal compensRtioD payments of56,672,925.23 arc owed to
Intermcdia for' May and JUDe, 1999

BcllSoutb's tutal rClUuining amuunts duc to InlerDu:diu for reciprocal compensation
traffic terminated through tbe end orJune, 1999 is S31,513,95O.55

OCOIICANU/ll69IS.1

3625 Queen Palm Drive. Tampa, Florida 33619 Main line 813 829.0011 Toll Free 800 940.0011 . -"'IVWW.intermedia.com
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In your letter accompanying BellSouth's check for $12.723.883.38, you noted that the ch~k was
~nclosed "for April, 1999 and all prior periods." The amount of the check. however, falls far short of
the full amount that BellSouth owes to Intcrmedia for the transport and termination of traffic - including
dial-up calls to ISPs - under the interconnection agreement between BellSouth and Intermedia.
BdlSouth accompanied the cbeck with a spreadsheet purporting to show how the $12.7 M figure was
calculated. Intermcdia is not clear as to how that figure was computed, and does not concede its
accuracy.

In fact, the remaining balance owed by BellSouth to lntermedia for reciprocal compensation
traffic in the state of Florida for periods up to April 30, 1999, is $24,841,025.32.
This amount reflects the total traffic minutes subject to reciprocal compensation that Intermedia
terminated for BelISouth between February 1997 and April 1999, multiplied by the per-minute
reciprocal compensation rate from the IntermediafBellSouth interconnection agreement, which was in
effect at all relevant times in the past, and which remains in effect at present. From this amount,
Intennedia deducted amounts paid by BellSouth to date. As you may know, lntermedia has been
sending BellSouth invoices for reciprocal compensation since February, 1997. BellSouth has made
partial payments, based on its assumption that approximately 10% of the invoiced traffic represented
'non-ISP-bound traffic. As a result, BellSouth for the last two years has been paying Intermedia
approximately 10% ofthe full amounts invoiced. These payments, in addition to the SI2,723,883.38,
have been deducted from the computation ofthe .remaining balance due Intermedia.

Intermedia has attached to this letter a spreadsheet that shows how the amounts due from
BellSouth for reciprocal compensation traffic in Florida have been calculated. It shows the following
computations:

• The attached spreadsheet is based on amounts invoiced by Intcrmedia for Florida traffic, at the
reciprocal compensation rate ofSO.O1056, which is the compensation rate negotiated by Intermedia
and BellSouth that bas been in effect at all relevant times in the past, and that remains in effect
currently. The amounts originally invoiced arc listed undet the column entitled "Actual Billed
Charges."

• There is one anomaly in the attached spreadsheet, which shows two entries for December 1998.
This reflects the fact that some minutes were not correctly captured for the December invoice.

• As In.tcrmedia shows in the attached spreadsheet. between February and September 1997. Intcrmedia
erroneously billed amounts in excess of the effective reciprocal compensation rate"':' these amounts
have been identified and backed out ofthe calculation ofthe current balance due, which is listed
WIder the column titled "Corrected Charges."
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• From the Actual Billed Charges, or when applicable, the Corrected Charges, Intcnnedia subtracted
the amounts that have been paid by BelJSouth. The amounts paid by BellSouth reflect a consistent
12% of the amounts invoiced by Intermedin - :It the $.0 J056 ratc that was in effect since February,
1997 and that remains in elTect to date. This apparently reflects BellSouth's estimation - which has, .

not been corroborated by Intermedin - that approximately 88% of the minutes reported by
Intermedia reflect calls to ISPs.

• Finally, Intennedia applies a late payment charge, which was computed by adding together the late
payment charges listed on each invoice from February 1997 to April 1999. This amount is
$3,546.628.85. and is reflected in the row titled "Late Payment Charge."

• The total resuJting from the computations described above is listed in the "Subtotal" row. From this
" amount, the $12,723,883.38 that BellSouth tendered to Intcrmedia was subtracted. The net balance

": . due Intcrmcdia for reciprocal eompensntion traffic in Florida is listed in the row titled "Balance" and
~.:. amounts to S24,841,025..32.

In additi9n to the spreadsheet showing the computation ofthe $24.8 M figure for amounts owing
through April 30, 1999, We provide an additional spreadsheet that computes the amounts that Bc11South
'weS to Intermedia for Florida reciprocal compensation traffic for May and June of 1999. These figures
.lerC computed in the same way as the amounts described above. Iu the spreadsheet shows, these
amounts total $6,672,925.23.

In sum, the total mnoWlts due Intem1edia for reciprocal compensation traffic terminated up
through and including June 30, 1999 is 5311513,950.55.

:: '.We are in the process ofpreparing spreadsheets for the amounts due Intermedia in the other
B~I.JSout1} states in which Intermedin has terminated reciprocal compensation traffic for Bel1South.
These Yt'ili be provided to the appropriate BellSouth personnel in the ncar future.

We look forward to following up with you at your earliest convenience to makc arrangements for
payment in full of the remaining balances due Intcmcdia for April 1999 and prior periods, and for May
and June of 1999. On a going forward basis, we anticipate that BellSouth will pay Intermcdia's monthly

.invoices in full in a timely manner, and that further spreadsheets will not be necessary.
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FinflVy, plC<lse address aU further correspondence regarding this matter - including checks in
payment fde ilIly reciprocal compensation amounts - to our in-house counsel, at the following address:

Scolt Sappentein, Senior Policy Counsel
Intcnnedia Communications Inc.
3625 Queen Palm Drive
Tampa. Florida 33619

Thank you for your attention to lhis matter.

...
., ..

: .. .

ocu I iC"NIJ/&{,? I S.I . 4

Sincerely,

~/~~
HQlhcr Burnett Gold
Vice President. Regulatory
and External Affairs
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BEll. SOUTH RECIPROCAL COMPENSAnON BIUJNG- FLORIDA (contlnued)

Notes: 'B8llSoul!\ paymen~10 dato were received on I A1gienal basi$. Florida's payment 10 April is based on the percent usage
In Florida against the twl region.

2 ThIS ovetbilled amountl are due to tne lncocTect b'Uing of 5QmO Tampa MOO, during the flt'5t eight months. The pcCOIem wa&

corrected but an adJUGllnent lias nol been mada. Tho COtnlc:ted charges I'llI\ed lhe I'IImlMII of theT~~ly charges,
• ThIS highlighted row Indicale:l I ~c:kbiII&d amount rOl usage nollnc/uded on the inilallnvoice '01 that PartkUlat month. The
actual Invoice rOl' UIe bac:Xbillng W8$ IUbmirted In a Iabst month.

Mi1Itn1Csnis .
712CW9

; .

DCa IICANUlI6915.1 6

"---------------- --------------------


